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Before the Rev. Proc. 2014-35 and the Act, Rincon operated a member “Lift 
Program” from 2004 – 2006.  This Program provided up to $20,000 per year of 
financial assistance as a tax exempt benefit to members to “improve their standard of 
living” that included a direct pay and reimbursement model. 
 
 
In 2007, there was little clarity from the IRS on the application of the General Welfare 
Exclusion to tribal government programs, particularly where a tribe, like Rincon, was 
a per capita tribe under the IGRA; it became evident that the Program may be 
subject to disparate and uncertain IRS treatment. 
 
The Band Program treated all members, or groups of members equally.  It was not 
similar to state or local government programs that tend to be income or need based.  
In addition, the source of funding was net gaming revenue that could be deemed a 
disguised, taxable per capita distribution (26 U.S.C. 3402(r); 25 U.S.C. 
2710(6)(3)(D)). 
 
Because of the Service’s unequal treatment of tribes and broad interpretation of a  
taxable distribution, the Band’s auditors included notes to the financial statements for 
the years 2004-2006 indicating potential tax liability. 
 
 
This made borrowing more expensive, complicating the Band’s plans to undertake a 
major borrowing for expansion of the gaming facility. 
 
And even though the Program’s financial assistance provided as a tax-exempt 
benefit that today clearly falls within the 23 listed programs in Rev. Proc. 2014-35 
(e.g., housing, health care, elder care, etc.), the Band concluded a voluntary 
settlement with the IRS for $600,000 in 2008. 
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 RINCON TRIBAL CODE 
 
 Chapter 17: General Welfare 
 
 
 §17.100 Rincon Education Scholarship Program Ordinance  
 
 §17.200 Rincon Member Burial Fund Program Ordinance  
 
 §17.300 Rincon Elder and Senior Assistance Program Ordinance 
 
 §17.400 Rincon Minor’s Clothing Allowance Program Ordinance 
 
 §17.500 Rincon Tribal Member General Welfare Assistance Program Ordinance 
 
 
 
 
 ***Full-text on-line at:  http://www.rincontribe.org/#!tribal-law/c1dx2 
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 § 17.501  AUTHORITY 
 

 
“This Ordinance is established pursuant to the authority vested in the Tribal Council 
by Section 6 of the Articles of Association to enact ordinances for the general welfare 
of the Tribe, and pursuant to the Tribal General Welfare Exclusion Act of 2013, 
codified under Internal Revenue Code Section 139E, which excludes from gross 
income, for income tax purposes, the value of general welfare assistance that may 
be provided to an Eligible Tribal Member.” 
 



  
§ 17.502  DEFINITIONS 

 
(a) “Annual Assistance” shall mean the total amount of Program assistance that may be paid to a 
Beneficiary pursuant to Section 17.504 of this Ordinance. 
 
(e) “Eligible Cost Documentation” means documentation that substantiates the Annual Assistance paid to a 
Beneficiary of this Program pursuant to Section 17.504 of this Ordinance. 
 
(f) “Eligible Tribal Member” means a living enrolled member of the Band pursuant to Section 2 of the 
Articles of Association, who is not less than twenty-one (21) years of age and not otherwise excluded from 
receiving such payments in accordance with RTC § 6.303(a).  
 
(k) “Net Distributable Cash” shall have the same meaning as RTC § 6.301(m). 
 
 



  
§ 17.504  ANNUAL ASSISTANCE LIMITS 

  
(a) Annual Limitation:  Annual Assistance provided pursuant to this Program is subject to the availability of 
funds.  Annual Assistance is limited to no less than eight percent (8%) and no more than twenty percent 
(20%) of Net Distributable Cash each Fiscal Year pursuant to RTC § 6.302(a)(2).  
 
The Annual Assistance limit is subject to change from time to time, at the discretion of the Tribal Council.  
Annual Assistance shall reflect a determination by the Tribe that this amount reasonably represents some or 
all of the additional financial assistance needs of its Eligible Tribal Member population, for the types of costs 
of living reflected in Section 17.505 of this Ordinance, in order to support and maintain their general welfare 
as set forth in Section 17.500.  
  
(b) Disbursement limits.  Disbursements of Annual Assistance to an Eligible Tribal Member under this 
Program will only be made in accordance with Eligible Cost Documentation provided by the Tribal 
Administrator to the Tribal Council pursuant to Section 17.506 of this Ordinance.  
 
 



§ 17.506 DOCUMENTATION 
 
The Tribal Administrator shall verify eligibility for Annual Assistance paid to a Beneficiary and maintain 
Eligible Cost Documentation to substantiate Annual Assistance limits established each Fiscal Year under this 
Program. 
 
(a) Eligibility Determination. The Tribal Administrator shall confirm the eligibility of each Beneficiary who 
receives assistance under this Program through enrollment records or other pertinent records of the Tribe.   
 
(b) Annual Assistance Limit.  For purposes of periodically testing the propriety of the Annual Assistance 
provided under this Program, the Tribal Administrator shall conduct due diligence research into the average 
annual costs which an Eligible Tribal Member may expect to incur for the types of eligible assistance costs 
reflected in Section 17.505 of this Ordinance. 
  



 
§ 17.508  GENERAL ADMINISTRATIVE PROCEDURES 
 
(a) Record Maintenance.  The Tribal Administrator shall maintain the following files: 
 
 (1)  For each Beneficiary, documentation establishing eligibility and all proof of disbursement of 
 Program funds.  
 
 (2)  For each Beneficiary determined to be ineligible, all information and  documentation of the 
 decision-making process to disapprove eligibility. 
 
 (3)  An annual ledger recording each and every payment of Program assistance provided to a 
 Beneficiary during the applicable Fiscal Year.  All ledgers shall be retained for a period of no less 
 than seven (7) years. 
 
 (4)  For the Program, record of all due diligence research conducted to support the Annual 
 Assistance limit, including but not limited to surveys, cost samplings and other research pursuant 
 to Section 17.506. 
 
 
  



 
MEMO FROM TRIBAL ADMINISTRATOR REFERENCES THE FOLLOWING: 
 
 Attachment No. 1 – Band Member General Welfare Beneficiary Spreadsheet 
 
 Attachment No. 2 – Band Member General Welfare Ledger Paid in FY2015 
 
 Attachment No. 3 – Bureau of Labor Statistics, February 2015** 
 
 Attachment No. 4 – Honoring the Trust Responsibility in the Federal Budget, 
 September 18, 2012, National Congress of American Indians, Page 6, Figure 4, Indian Affairs 
 Funding. 
 
 
** Narrative Basis for Annual Assistance includes citations to cost of living for California households that 
demonstrates a growing gap between in-state housing and the national average, from 14% - 23% as of 2012. 
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